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[1] This is an application for judgment pursuant to Rule 18A for damages to 

the plaintiff's strata unit resulting from sewage effluent backing up into 

the unit as a result of a blocked sewer pipe. It is the position of the 

plaintiff that the defendants are strictly liable for this damage, in 

particular due to an alleged statutory duty to maintain the sewer system 

mandated by what was then s. 116 of the Condominium Act, R.S.B.C. 1996, c.64. 

In the alternative, the plaintiff claims against the defendants in 

negligence. The plaintiff also relies on the doctrine in Rylands v. Fletcher 

(1866), L.R. 1 Ex. 265. The defendants deny liability. The application is to 

determine liability only.  

I. BACKGROUND 

20
01

 B
C

S
C

 1
34

2 
(C

an
LI

I)



 

 

[2] The plaintiff is the owner of a strata unit, one of a number of such 

units in Strata Plan 1350. The defendants own an eight story reinforced 

concrete and steel building with two underground parking levels at 819 - 821 

Burdett Avenue in Victoria. The first three floors are occupied by commercial 

premises. The plaintiff's unit, which is the only one located on the first 

floor, is occupied by John Campbell, a lawyer, out of which he operates his 

law practice.  

[3] On September 28, 2000, the sewer pipe, the common property of the 

defendants, became blocked by a tree root or tree roots at a point just 

before it entered the City of Victoria sewer main. The tree roots were 

apparently from a tree located on neighbouring property.  

[4] Prior to September 28, 2000, the defendants had not experienced any 

difficulty with their sewer line being blocked nor had they taken any 

specific measures to check to see that the sewer line was free from any 

obstruction. There had been no indication that there was any such 

obstruction. The defendants did not then have a policy of regularly 

inspecting their sewer lines.  

II. DISCUSSION 

A. Statutory Duty 

[5] The plaintiff's principal argument is that the defendants are strictly 

liable as a result of a statutory duty to maintain and repair their common 

property, including the sewer pipe.  

[6] At the effective time, Section 116 of the Condominium Act provided: 

116 A strata corporation must do all of the following: 

(a) control, manage and administer the common 

property, common facilities or other assets of the 

corporation for the benefit of all owners; 

(b) keep in a state of good and serviceable repair 

and properly maintain the fixtures and fittings, 

including elevators, swimming pool and recreational 

facilities, if any, and other apparatus and equipment 

used in connection with the common property, common 

facilities or other assets of the corporation; 

(d) maintain and repair, including renewal where 

reasonably necessary, pipes, wires, cables, chutes 

and ducts existing in the parcel and capable of being 

used in connection with the enjoyment of more than 

one strata lot or common property; 

[7] The Strata Property Act, S.B.C. 1998, c.43 (which has currently replaced 

the Condominium Act) provides: 

1(1) "common asset" means 
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(a) personal property held by or on behalf of the 

strata corporation, and 

"common property" means 

(b) pipes, wires, cables, chutes, ducts and other 

facilities for the passage or provision of water, 

sewage, drainage, gas, oil, electricity, telephone, 

radio, television, garbage, heating and cooling 

systems, or other similar devices,... 

72. (1)    Subject to subsection (2), the strata corporation must 

repair and maintain common property and common assets. 

(2)    The strata corporation may, by bylaw, make an owner 

responsible for the repair and maintenance of 

(a) limited common property that the owner has a 

right to use, or 

(b) common property other than limited common 

property only if identified in the regulations and 

subject to prescribed restrictions. 

[8] "Maintain" is defined in Black's Law Dictionary, in part as:  

"...acts of repairs and other acts to prevent decline, 

lapse or cessation from existing state or condition"; "hold 

or keep in an existing state or condition"; "keep from 

falling, declining or ceasing"; "keep in good order"; "keep 

in proper condition"; "keep in repair"; "preserve from 

lapse, decline, failure, or cessation". 

[9] Section 34(1)(d) of the Condominium Act provides: 

34(1) A strata corporation must do all of the following: 

... 

(d) keep in a state of good and serviceable repair 

and properly maintain common property, common 

facilities and assets of the strata corporation:... 

[10] The central question here is whether a standard of reasonableness should 

be read into the duties imposed on a strata corporation by the legislation 

referred to above or whether it imposes strict or absolute liability. 

[11] The evidence in this application is to the effect that strata councils 

or condominium associations do not usually practice flushing sewer pipes 

unless a problem has first presented itself. The defendants maintain that 

sewer backups are rare occurrences that can only be responded to in an 

emergency fashion. In this case, the invasion of the defendants' sewer pipe 
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by roots of a tree from neighbouring property could not have been reasonably 

anticipated.  

[12] In Wright v. Strata Plan No. 205 (1996), 20 B.C.L.R. (3d) 343, [1996] 

B.C.J. No. 381, (B.C.S.C.), aff'd (1998), 43 B.C.L.R. (3d) 1 (B.C.C.A.), Mr. 

Justice Drake of this court interpreted the obligation of the strata 

corporation to repair and maintain as one that must be interpreted with a 

test of reasonableness. At paras. 29 and 30 he stated: 

29 As appears from the record of its proceedings the Council was 

at all times alive to its repair and maintenance 

responsibilities; and throughout the period of the plaintiff's 

ownership of her strata lot took steps to remedy the defects 

which she drew to its attention. The Council even went so far as 

to interview and take advice from the plaintiff's friend Mr. Rose 

as to what should be done. In the end, the work of Van-Isle 

Waterproofing & Restoration Services Ltd. evidently having been 

found wanting, the Council sought estimates and had more 

extensive work done by Caporale Construction Ltd. As I have 

indicated, much expense was incurred. 

30 The defendants are not insurers. Their business, through the 

Strata Council, is to do all that can reasonably be done in the 

way of carrying out their statutory duty: and therein lies the 

test to be applied to their actions. Should it turn out that 

those they hire to carry out work fail to do so effectively, the 

defendants cannot be held responsible for such as long as they 

acted reasonably in the circumstances: and in this instance I 

have to say that the defendants did just that. They cannot be 

found to have been negligent.  

[13] In this case, the evidence is clear that the defendants acted reasonably 

in their maintenance of their common facilities. Admittedly, they did not 

have a maintenance schedule to regularly inspect the sewer pipes. However, I 

cannot say that was in any way unreasonable given that they had not, until 

September 28, 2000, had any problem with their sewer lines. It could not 

reasonably have been anticipated that roots from a neighbour's tree would 

have found and entered the sewer line near the point where that line entered 

the City's sewer main.  

[14] On the authority of City of Port Alberni v. Moyer, (1999), 65 B.C.L.R. 

(3d) 352, [1999] B.C.J. No. 423, Mr. Justice Burnyeat, in dismissing an 

appeal from the Provincial Court, took the view, in circumstances where the 

City of Port Alberni had adopted a policy and an operational regime of 

inspecting 10% of its sewer lines a year, that Ms. Moyer should not bear the 

consequences of the administrative decision not to have sooner inspected her 

line just because she was the only person being serviced by it. He found that 

the cost of the damage in Ms. Moyer's home due to sewer backup from blocked 

line should be borne equally by all of the citizens of the City of Port 

Alberni, not just Ms. Moyer.  

[15] In this case, there was no evidence to suggest that other strata 

corporations commonly make regular inspections of their sewer pipes, whether 

or not a problem has occurred, nor was there any evidence that the defendants 

had a policy or plan to inspect their sewer pipes which they failed to carry 

20
01

 B
C

S
C

 1
34

2 
(C

an
LI

I)



 

 

out. There is, of course, no evidence as to when the roots entered the sewer 

pipes so it cannot be said at what point prior to September 28, 2000 an 

inspection would have detected the presence of the roots and thus avoided the 

problem. In that sense, therefore, it cannot be said that any action, or lack 

of action, taken by the defendants in this case was unreasonable.  

[16] If a test of the reasonableness of their action (or inaction) should be 

applied to interpreting their statutory duty to maintain and repair, I 

conclude that the defendants have demonstrated that to me.  

[17] However, there is another aspect to the argument of the plaintiff. 

Namely, that while it may have been reasonable for the defendants not to have 

inspected their sewer line in all of the circumstances; nevertheless, given 

their statutory obligation to maintain and repair, the cost of their not 

having adopted a policy to inspect the sewer line should be borne equally by 

everyone in the strata development, not just by the plaintiff. That is, it is 

a calculated risk not to go to the expense of inspecting to try to catch a 

problem as remote and unusual as the incursion of a neighbour's tree roots 

into a sewer line before it possibly causes damage. The cost to a strata 

corporation of inspecting on a sufficiently frequent basis to try to pre-empt 

any possible problem, no matter how remote, would be prohibitive. However, 

the cost of taking that decision must necessarily include absorbing the cost 

of any damage that occurs to anyone as a consequence, no matter how remote or 

unanticipated the source of the problem.  

[18] I do not believe that the obligation to maintain and repair imposed upon 

strata councils by the above legislation was intended to impose so strict a 

duty or responsibility. I conclude that if a strata corporation such as the 

defendant has taken all reasonable steps to inspect and maintain its common 

facilities, consistent with the practice of other such associations 

generally, they should not be held liable for damages arising as a result of 

any strict statutory liability nor should they be put in the position of 

acting as an insurer by default. The defendants have thus discharged the 

burden they had to inspect and maintain. 

B. Negligence 

[19] Following on what I have stated above, I also find that the defendants 

were not negligent, either in their inspection regime or in their response to 

the problem of the flooding of the plaintiff's strata unit with effluent, 

once it was discovered. They acted promptly to call a plumber and deal with 

the situation in a timely way. I accept that it was necessary to remove the 

contents of the plaintiff's unit and that the 22 days taken for repair of the 

defendants' building, including the unit of the plaintiff, was not untoward.  

C. Rylands v. Fletcher 

1. The Rule in Rylands v. Fletcher 

[20] In the case of Rylands v. Fletcher the defendant's underground water 

reservoir caused an old mine shaft owned by the plaintiff to collapse. 

Although the court found that Mr. Rylands and Mr. Horrocks (the defendants) 

were not negligent, they were still strictly liable for damages. Mr. Justice 

Blackburn stated,  
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We think that the true rule of law is, that the person who 

for his own purposes brings on his lands and collects and 

keeps there anything likely to do mischief if it escapes, 

must keep it in at his peril, and, if he does not do so, he 

is prima facie answerable for all the damage which is the 

natural consequence of his escape. He can excuse himself by 

showing that the escape was owing to the plaintiff's 

default; or perhaps that the escape was the consequence of 

vis major, or the act of God; but as nothing of this sort 

exists here, it is unnecessary to inquire what excuse would 

be sufficient.  

[21] This case established strict liability only in the limited circumstances 

stated above. It has been followed in Canada, and the test that Canadian 

courts use to establish strict liability in these situations is as follows: 

[22] The plaintiff must prove that: 

a) the defendant made a non-natural use of his land; 

b) the defendant brought onto his land something which was likely 

to do mischief if it escaped; 

c) the substance in question escaped; and 

d) damage was caused to the plaintiff's property (or person) as a 

result of the escape. 

[23] Within the courts, the test has actually been further simplified and, in 

order to establish strict liability, the courts must consider: a) whether 

there has been non-natural use of the defendant's land, and b) if there 

escape. 

2. Is the Rule in Rylands v. Fletcher Followed in Canada? 

[24] There has been some concern expressed within common law jurisdictions 

that the Rylands v. Fletcher principle is no longer applicable in tort law. 

Great Britain has subsumed it within nuisance (Cambridge Water Co. Ltd. v. 

Eastern Counties Leather plc, [1994] 2 A.C. 264) and in Australia, the High 

Court abolished the rule of Rylands v. Fletcher by "absorbing" it into 

negligence law (Burnie Port Authority v. General Jones Pty. Ltd., [1994] 120 

A.L.R. 42). Therefore, it is necessary to briefly consider whether Rylands v. 

Fletcher is still considered to be 'good law' in Canada.  

[25] Allen M. Linden in Canadian Tort Law 6th ed. (Vancouver, Butterworths, 

1997) at page 501 stated:  

Rylands v. Fletcher has had its ups and downs. Its role has 

been enlarged and reduced on several occasions. Our courts 

cannot decide whether they like or dislike Rylands v. 

Fletcher. Their attitude is schizoid - shifting from 

hostility to hospitality and then back again. Professor 

Fridman has described the rise and fall of Rylands v. 

Fletcher, but it has not fallen at all. It may not have 
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risen as some hoped it would. It may have been wounded in 

the United Kingdom and largely ignored in the United 

States. It has certainly been misunderstood everywhere. 

Nevertheless, it is not dead, but alive and well in Canada.  

[26] This opinion was also expressed in materials prepared for a Continuing 

Legal Education seminar on April 11, 2001. Christopher Harvey, QC, of Fasken 

Martineau Dumoulin wrote,  

Although the rule in Rylands v. Fletcher is seldom the sole 

basis of a claim in Canadian litigation, it nevertheless 

appears frequently in pleadings alongside nuisance and 

negligence. Moreover, there continues to be statutory 

references to the rule in Rylands v. Fletcher. The rule is 

widely accepted as being part of Canadian law. As such, 

only the legislature can legitimately abolish it. This does 

not mean that the Supreme Court of Canada will breathe life 

into it, but the Court should at least allow it to continue 

to exist as a branch of nuisance law. The rule will likely 

continue to be pleaded by Canadian lawyers, with little 

harm and some possible benefits in a few cases. 

[27] Rylands v. Fletcher is still judicially considered in Canada. Therefore, 

it is necessary to consider the plaintiff's Rylands v. Fletcher claim. 

3. Has There Been a Non-Natural Use of Land in the Present Case?  

[28] The plaintiff has brought an action to the Supreme Court of British 

Columbia because his office, which is part of Strata Plan 1350, was flooded 

with water and sewage. It has been accepted as fact that this flooding 

occurred because a pipeline on the building's property was blocked by the 

roots of a neighbouring tree.  

[29] The issue that arises here is whether use of domestic water and sewage 

pipelines constitutes a 'non-natural use of land'.  

[30] The courts in Canada interpret 'non-natural use of land' according to 

the explanation provided in Rickards v. Lothian, [1913] A.C. 263 (C.A.). At 

p. 280 Lord Moulton stated:  

It is not every use to which land is put that brings into 

play that principle. It must not merely be the ordinary use 

of land or such a use as is proper for the general benefit 

of the community. 

[31] Therefore, in Remedies in Tort (Canada: Carswell, 1987) at 21-20, the 

authors have concluded that non-natural must mean: special, exceptional, 

unusual or out of the ordinary. They further state that the courts not only 

look to the object or activity in isolation, but to the place and manner in 

which it was maintained and its relation to its surroundings. Time, place, 

circumstance and purpose are also material considerations.  

[32] It is also important, when considering the term 'non-natural use', to 

refer to the analysis that the courts employed in Stachniak v. Thorhild 
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(County No.7), [2001] A.J. No.423. In this case, Mr. Justice Skitso referred 

to John G. Fleming's interpretation of strict liability. He states at para. 

27:  

The courts, as noted by Fleming, The Law of Torts, 6th ed., 

at p. 308, have, on the basis of this qualification, 

interpreted the notion of non-natural user as a flexible 

concept that is capable of adjustment to the changing 

patterns of social existence. 

paragraph 11 In the evolution of the patterns 

of social existence since the formulation of 

the rule in Rylands v. Fletcher, one of the 

most salient developments has been the ever-

increasing degree of involvement by all levels 

of government in land planning. The point is 

nicely put by Williams in his article "Non-

natural Use of Land" (1973), 32 Cambridge L.J. 

310, at p. 319, when he argues that the 

existence of planning authorities which ensure 

that virtually all development of land occurs 

pursuant to planning decisions "puts the 

question of land use into a completely 

different context to that in which Messrs. 

Rylands and Horrocks built their little 

reservoir". 

paragraph 12 Public sewerage and drainage 

systems are an indispensable part of the 

infrastructures necessary to support urban 

life, and it is clear in my mind that the storm 

sewer in question here was constructed pursuant 

to planning decisions of the very sort alluded 

to in Williams' comments. As such, it would be 

difficult to conceive of a user of land falling 

more squarely within those that may be said to 

be ordinary and proper for the general benefit 

of the community; see the obiter remarks of 

Lord Denning to the same effect in Pride of 

Derby and Derbyshire Angling Association Ltd. 

v. British Celanese Lat., [1953] Ch. 149, at p. 

189. 

paragraph 13 In summary, if, as argued by 

Prosser at p. 147 of his essay "The Principle 

of Rylands v. Fletcher," in Selected Topics on 

the Law of Torts, the touchstone for the 

application of the rule in Rylands v. Fletcher 

is to be damage occurring from a user 

inappropriate to the place where it is 

maintained (Prosser cites the example of the 

pig in the parlour), I would hold that the rule 

cannot be invoked where a municipality or 

regional authority, acting under the warrant of 

statute and pursuant to a planning decision 

taken in good faith, constructs and operates a 
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sewer and storm drain system in a given 

locality. 

paragraph 14 To characterize a given use of 

land as appropriate to that locality does not, 

however, provide an answer to the question 

whether damage occasioned by that activity 

constitutes a nuisance. 

[See Tock, supra, at pp. 1189-1190] 

[33] It is clear, according to that analysis, that the Rylands v. Fletcher 

principle is not a fixed concept. Rather, it is an evolving rule that 

reflects the constant changes that occur in modern life.  

[34] In light of this general definition and interpretation of 'non-natural 

use', it is probable that the use of pipes for domestic water and sewage 

removal does not constitute a non-natural use.  

[35] There are cases within several jurisdictions, spanning over a century, 

that deal with strict liability in situations involving water and flooding. 

[36] In 1871, Carstairs and Another v. Taylor (1871), L.R. 6 Ex. 217, held 

that the owner defendant was not liable for water flooding into the 

plaintiff's ground floor of a warehouse. This was a situation where the 

defendant had made gutters to collect water on the roof of the building and a 

rat ate a hole in one of the gutters. The water entered the warehouse and 

soaked the plaintiff's goods. The court considered a claim under the Rylands 

v. Fletcher principle, but held that the conducting of the water in these 

particular circumstances was for the benefit of the plaintiffs as well. The 

Court further held that the plaintiffs had consented to the collection of 

water. 

[37] In Ross v. Fedden and Another (1972), L.R. 7 Q.B. 661, the plaintiffs 

occupied the ground floor of a building for business purposes, and the 

defendants were on the second floor. Water escaped from the defendant's water 

closet to the plaintiff's property and caused damage to his property. The 

pipe had been clogged with paper. The court held that, although the 

defendants were using the water closet for their own purposes, this was not a 

circumstance of unusual use within a building. They were not liable to the 

plaintiff for damages.  

[38] In Ballard v. Tomlinson (1885), 29 Ch.D. 115 (C.A.) (hereinafter 

Ballard), the defendant's well, which was contaminated with sewage, leaked 

and polluted the plaintiff's well. The Court held that the defendant was 

liable because "if a man who chooses to put filth on his own land he must 

take care not to let it escape on to his neighbour's land." This case can be 

distinguished from the case at bar, because the defendant in Ballard was 

actually allowing sewage to leak into the common areas of both wells. The 

defendant took no measures to safely transport the sewage away from the water 

sources. The court found that this method of discharging sewage was not a 

natural use of the land.  

[39] In Blake v. Woolf, [1898] 2 Q.B. 426, the cistern of a fourth floor 

occupant leaked into the premises of the tenant on the ground floor. The 
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court found that the defendant was not liable for damages suffered by the 

plaintiff because the plaintiff had assented to the water being on the 

premises, and the defendant had also made an effort to hire a plumber to fix 

the leak.  

[40] In Canada, the Rylands v. Fletcher doctrine has primarily been applied 

to situations where there has been flooding of municipality property (storm 

drains, sewage lines, water mains). In Lyon v. Shelbourne (1981), 130 D.L.R. 

(3d) 307 (Ont.Co.Ct.), the plaintiff was suing the municipality because 

sewage was escaping from a municipal sewer and flooding the householder's 

basement. The court followed Smeaton v. Ilford Corp., [1954] 1 All E.R. 923 

at 933, which states that the collection of sewage is a non-natural user. 

However, this case is distinguishable from the general trend that has 

appeared in Canadian case law.  

[41] Tock v. St.John's Metro Area Bd., [1989] 2 S.C.R. 1181, (1989), 64 

D.L.R. (4th) 620 (hereinafter Tock) considered to be the primary case in 

Canada with reference to water accumulating in a public sewage system. Mr. 

Justice La Forest (with Chief Justice Dickson concurring) held that a public 

sewage system was not a non-natural use of the land. McKellar v. Saint John 

(City) (1997), 189 N.B.R. (2d) 49, (1997), 27 M.V.R. (3d) 191 followed the 

reasoning found in Tock. In this case, Mr. Justice McLellan discussed the 

principle of Rylands v. Fletcher with reference to water usage as follows:  

Rule in Rylands v. Fletcher 

[para7] It can be argued that the City may be strictly 

liable for the damage caused by the escape of the water 

from the City main. The leading case of strict liability 

for the escape of water is Rylands v. Fletcher (1868), L.R. 

3 H.L. 330, aff'g (1866), L.R. 1 Ex 265. 

[para8] Such an argument based on the rule in Rylands v. 

Fletcher was made before the Supreme Court of Canada in a 

case involving overflow of water from a municipal sewage 

system in Tock v. St. John's Metropolitan Area Board, 

[1989] 2 S.C.R. 1181. 

[para9] In Tock the Supreme Court rejected that argument. 

Mr. Justice La Forest, who was agreed with on this point by 

all except one of the other judges, wrote at pages 1188-90:  

Gushue J.A., writing for a unanimous court, 

held that the rule in Rylands v. Fletcher had 

no application. In his view, the provisioning 

of an indispensable service such as a water and 

sewer system could not be held to constitute a 

non-natural user of land within the meaning of 

the rule.  

. . . the Court of Appeal held that the trial 

judge erred in holding that the construction of 

a sewer system would trigger the application of 

the rule in Rylands v. Fletcher on the ground 

that the sewer constituted a non-natural user 
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of land. I share the conclusion of the Court of 

Appeal.  

The definitive statement of the meaning to be 

ascribed to Lord Cain's qualification in 

Rylands v. Fletcher, at pp. 338-39, that strict 

liability would only attach in respect of "non-

natural user" of land is generally agreed to be 

that of Moulton L.J. in Rickards v. Lothian, 

[1913] A.C. 263, at p. 280. Moulton L.J. thus 

expressed himself: 

It is not every use to which land 

is put that brings into play that 

principle. It must be some special 

use bringing with it increased 

danger to others, and must not 

merely be the ordinary use of the 

land or such a use as is proper for 

the general benefit of the 

community. 

Public sewerage and drainage 

systems are an indispensable part 

of the infrastructures necessary to 

support urban life. As such, it 

would be difficult to conceive of a 

user of land falling more squarely 

within those that may be said to be 

ordinary and proper for the general 

benefit of the community; see the 

obiter remarks of Lord Denning to 

the same effect in Pride of Derby 

and Derbyshire Angling Association 

Ld. v. British Celanese Ld., [1953] 

Ch 149, at p. 189. 

[para10] Although Tock was a sewer flooding case, 

Rickards v. Lothian dealt with the escape of water 

from a domestic system. Lord Moulton also said in 

Rickards at pages 281-282: 

The provision of a proper supply of water to 

the various parts of a house is not only 

reasonable, but has become, in accordance with 

modern sanitary views, an almost necessary 

feature of town life. It is recognized as being 

so desirable in the interests of the community 

that in some form or other it is usually made 

obligatory in civilized countries. Such a 

supply cannot be installed without causing some 

concurrent danger of leakage or overflow. It 

would be unreasonable for the law to regard 

those who install or maintain such a system of 

supply as doing so at their own peril, with an 

absolute liability for any damage resulting 
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from its presence even when there has been no 

negligence. 

[para11] In my view the speech of Lord Moulton in 

Rickards applies to a leak from a municipal water 

main as well as to a leak or an overflow from a water 

system within a house. Also I think the words of Mr. 

Justice La Forest in Tock apply to a leak from a 

water main as much as to a flood from a sewerage 

system. 

[para12] By following previous decisions or 

precedents of higher courts and other legal 

authorities, courts decide similar cases the same. In 

that way the law remains equal, predictable and 

common. 

[para13] Following Tock and Rickards, in my opinion 

the City is not liable under the rule in Rylands v. 

Fletcher for damage caused to Mr. McKellar by the 

escape of water from a water main. 

[42] This argument, written by Mr. Justice McLellan, properly summarizes 

Canadian law.  

[43] In Toms v. Duma, [1970] O.J. No. 150 (Ont. S.C.), Mr. Justice Moorhouse 

followed Blackburn & George on Torts. He stated as follows:  

"Before the plaintiff can establish liability under the 

rule [Rylands v. Fletcher] on the part of the defendant he 

must show that the defendant put his land to a non-natural 

use." Blackburn & George on Torts, 2nd ed., page 159. 

And at page 160 - 

"Growing ordinary non-poisonous trees, erecting houses, 

bringing gas, electricity or water on land for the purpose 

of an ordinary domestic supply: these are examples of 

natural use of land." 

[para17] The plaintiffs have not here shown non-natural 

user of land and they are not entitled to succeed on the 

basis of the rule in Rylands v. Fletcher. That leaves for 

consideration only the question of nuisance. [own emphasis] 

[44] In Wayen Diners Ltd. v. Hong Yick Tong Ltd. (1987), 35 D.L.R. (4th) 722, 

[1987] B.C.J. No. 223, Judge Oppal L.J.S.C. (as he then was) stated (in 

obiter, however, since the case was decided according to a nuisance claim):  

There is no suggestion that in the case at bar the 

defendants' use of their land was unnatural. Moreover the 

defendants had no knowledge that the water pipe had burst 

because the pipe was covered by a concrete floor and there 

was no reasonable means of knowledge of the burst pipe. In 
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my view it would impose an onerous duty or burden upon an 

occupier of land if he has to ensure that nothing done or 

admitted by him of which he has no knowledge and could not 

reasonably expected to have any knowledge of causes injury 

to or interferes with the enjoyment of the property of 

another. [own emphasis] 

[45] This case has been followed in British Columbia (see Theberge v. 

Zittlau, [2000] B.C.J. No. 2198). 

[46] In the statement of defence and the defendant's chambers brief, the 

defendants referred to two Canadian cases: Kinaschuk v. Day, [1986] B.C.J. No 

959 (B.C.S.C.) (hereinafter Kinaschuk) and Bloom v. Creed, [1937] O.R. 626 

(Ont.C.A.) (hereinafter Bloom). Both of these cases can clearly be 

distinguished on their facts. Kinaschuk, dealt with the defendant having left 

a hose running in their yard and Bloom, was a case where there was an 

explosion of gas. However, both cases did affirm that, generally, the 

ordinary use of water in private residences is natural and not inherently 

dangerous.  

[47] From the above analysis, I conclude that the defendants' use of a sewer 

pipe within their building and passing through their land and an adjoining 

easement to the sewer main was not a non-natural use of their land. For that 

reason, I conclude that the plaintiff's claim under the rule in Rylands v. 

Fletcher must fail. 

[48] In view of this conclusion, it is not necessary for me to consider the 

other elements of proof required to successfully make out a claim of this 

nature.  

D. Nuisance 

[49] Although the defendants presented an argument to a theoretical claim in 

nuisance, I need not address this topic as no claim in nuisance was advanced.  

III. CONCLUSION 

[50] For the reasons stated, the claim of the plaintiff is dismissed. The 

defendants are entitled to their costs on Scale 3.  

"T.J. Melnick, J." 

The Honourable Mr. Justice T.J. Melnick 
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